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Gentleman ar th‘a' .Tur*.r.
The tuk drruh:ad iby law upnn tha

cnunaal for the defendants and the task da'rulvad by law
upnn the assistant district attomey in connection with_
this trial are now about completed. There is very little,
b s m;rtﬁing, more that either the atéﬁnlay for the defend-
ants, on the one hand, or the assistant district attorney,
on the other, will be called upnn to do 1:1 wnnection with
the further pruaanutiﬂn of this case, Your duty hdﬂ 'been'
partial].y parrumad. A cons ide rable part of yaur duty

remains to be pe rrurmad. The task whic.h wab Eﬂﬂignﬂd 'ra.nd'_:

"__which was uaumed hv the atturnay for the dﬂfendantﬂ ﬁ‘aa

- |"hq?. i .




du_ring the -pragueuu'n'f the trial by the assistance given

from time to ‘Lime to the court in vvery pmper' ‘la}'. by the B

i -

atturnuv for t.ha dﬂfenda.ntl and by the anﬂintant district

ﬁp}nﬂ{a}. _ And :mu will find ynuruﬂlrua greatlv a:ideql ‘nv

sense’ a quutian to ‘bé' de_-__-%nlined in t.he jury room whiclﬂ -*""':""' ";:;,

couneel has displayed the .graa.ter ukill or which counsel
has comducted the case from the juror's viaw;:-oint with

the greater aJ:il_ity. And also it may be said in somewhat
the same connection that no matter how skilfull counsel may
be, and therefore how careful they ray be in presenting to
a jury the contentione which they ﬁeaire to make and which )

they conceive to be persuasive on one side or the other,

it rarely happens that any ocounsel fininhea his -sunucat ion
without recalling that he omitted to say some thing which

he might ha'le aaid, or without the cnnacibuanena that pe.r-
haps th.nmgh the 11m1tation of time by wvhich he was bouna

he was unable: to give expression to some of the cantentione ,‘,




sider 'warrmtad by tha airmstmul u thav ahall prung

ot i ™

themselves tu you 1n tha jury roun.
: I said that yr.rur tnk hnd hoan purtially pur-

It han, in thia- gense: That you have listened,

formed.
as I-hmu avery reasen to ‘balie#a., Iirith a._t;.*i:_ant:lw and open

nind.to the evidence in thu ua:a. That forms no suall
part uf your task, hemm 1n the *ﬁ:a:tn it. ia jult in pro-

-r“‘

purtion u.a you rennllnct. t.hn ﬂ!ﬁnﬂ t.hat ynu 1ll'111 ‘ha

TN
sy b g

i '.ﬂ'"' % 'ﬂl'ﬁ:i' 5
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i e weigh and analyze it ihﬂn you retire to deliharazn. i

A purt of your tank rmunﬂ to ba perfnmd. that taﬂ 13
'rigurnt.inly spatsn o;l!' ai ‘the waiéhing of e'riqu-.._ It




that wh:luh i: tn be maa.nurad. o !he‘ nw says that the
doing of a u&rtain th.ing under nartain nirmmstannu or

cirwmntmun, ar whithar that 'I;hing which the ln.t ml
must be done haa Bun onittad to hu done under circum-
‘ :tupol mﬂ:.‘mg the nniuqinn of the doing of it culpahle
‘ 'fundt tlnre:ruu criminal nagligenuaf ‘ _

.What is it that is tn l:u! weighed? I'_hﬁt. is -
it that 15 to Ve measured® I have said that it t'n. the .
dtid&nnel_t_}nt 13 to be I:eighed andthe evidence that is to
be m&’uurafd, and you will readily undqrﬂtan;l h'n't' important
it 1l'rt1_mt you slould know what is meant by ths term
- "‘th.u evidence " as uia'-d 1A tha't’ conne ction, It ‘includes

'.._t.}:n upnkan ‘Inrd uf witnu:ul ranponl:l'u tn qualtionn put,
: _ o

done under nﬂrtliu' airnu’:‘utmuel has he&n dane uﬁ'dﬂr thdae‘,'.




also inoludes any conceesion that there may be 1:n the case,

I have now mentioned averything which comes

-

.‘mto the scale as thu suh;ec* mtter of -rnur cons Idara-.tinn-f :

when_ 3nu ?'r‘at.ire to deli‘bamt.e, and you, wi].l aea that '

AL

‘m?m 8¥.1h ﬂf‘tri,al b-t‘lhaen th& Jttumw ﬂ:u.' thé d.af.nd-
“ants.on -:Iap r.pa hahi -.p,-pt the awiltant uurw .&w

‘md;h _-ﬂhar.r or betue}c""i"h; attorney r‘or ther ﬂal'end “ 2
ou the one hh.l& mi!-t-‘hq,\;udga pﬂ%iﬂing n’l:’ thd.l trial. ﬂt-
_ ’batnm the a!ﬂhthqt d.ﬁq,];riut attnm;' ﬁl the ocne ‘ﬁm}.
ang the j"uﬁ.g'ﬁ p:;'flﬂd'i'n-g 41*11;11! t.ril.l. 3t exduﬂ ‘hﬂ' ; _1I'-
thing r};id‘r. mjl' hq.fu*‘hae:: cﬂg hy tgthﬂr ll.dp by u(f :1';”
uzulﬁﬁt hﬁ?::o.’lui w the ' cm-.hh.r". It uch&qu e‘rm#‘g

mim nw hute"man tzu"d hy ther oqlm tn :mling upnn _
‘ qusum or Taw' inhid!nt to. the mcepti—on or ru:-eetltm of

e Y

rrid.anu or whith may hawe haen said by the pldiieg in *1 i
pa.nuing upou any motion cﬁtiﬂg t:;;a deency of the tr:}.a-l
And :;"I:HJ are now tuld painhﬂly a;nd e.xplinitlv thart 'ﬂu
daciaian of quﬂﬁm of law during the pmdsncy UI t-h:.ﬂ
trial by the uourt. including ‘the decisicon of mut ionl-,
j._m,pnrt_n no opinioh by the _-anurt. ag tu_ what youx 'lrezfﬁéﬂ‘-' e
should be. - S R e
If you have fﬂllowad.mc tn this- ',b#int }’Qﬂ.ﬂé&
7. Bee thgt I have € " -

:.

_of the facts, and :

L

__‘_«G:miup.i'ra ;w, = 3
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G‘u', Lt “to ;;u’m. atten 1on in Tb:-ﬁ'charyeu : -.4_11-3.1'._3_3

Syl

'%nﬁ are Bupruine i'ri_ 't'ht- ._'_LtGI.lHiﬂ af fact so the *.udpe-f)irr::ﬂiri-'

‘Aryr ‘at the trial i"a"-'.-ivl-iﬁ»i”}utud with tihe ﬂpunsibllit" o
ata.ting the law,  snd ,juru“s ATC chligated t(* tdke the 1a.w
aa atated b the courta Over a;;ainst the evidence in
thig Cade Ou can put na dther welghts thun thoss rep-
resented by t*.lr. law s T will tell vouw Yhe law to be. Over
fj_--'fdii'ﬂt Vhe eviuencs ir thnie Susge Vo G4 uBe no Ctaer
weasurine stick 1.y Lne weasuring stick contalned in aad
evitanced Ty leond dasficiticns brought to our (Afentdon
in Lhis Clunlis.

I izijzit now pass from o considerntion of :our

duty .26 a staténunt of the law, but before 'I de that tiere!

are. one or two things whia I way say, not as director)y or
¢ L ;]

: ; ¥ o '. v * - ' - -. - v % 3 I.
wandatory Jbut WE 8u.oestions, whid: you way e@dther ‘follow.

pode .I.. '......:"'- .. 1 : i 3 i : :-. g -: ot S
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1ntarantad hia:ad or unbiaaad! !hat 1: the witnoaa'

ua&ming*intalligencu? What were tiae witnenaea'-upportuné_“

ities for observation, and what were the witnesses' capac-
ity for observation? 1Is the story told bv the witness
probatle or improbable? = Is it consistent with itself?

If inconsistent, is it inconsistent in a minor matter onlv,

or is it inconsistent in a material mat ter? Is it 4in
cuntradiétion to the evidence of nému other witness?
And, if 8o, is it in conflict with'the evidence of only

ﬂna'nthuf witnnui, or with the testimony of concurring

-

wWitnesses?

 You Wil be loatn to asoribe the comnission of




darenda.ntn with the cr:l.ma of manalaubhter in itn gecand

d'egreu -- I will say to you t hat the burden of proof is
ﬁpon the prosecution, and that burden requires that before
a d.afeﬁdaﬁt aaﬁ be found gullty a jury must be satisfied
from t;rn..avidm_m beyond a reasonable doubt of the defend=-
ant's guilt. That is not the rule in civil cases. In
civil cases as a ryle a verdict is Justified by what is
known as aﬁare_: "prepondurﬁnm of evidence, " although it
may be a preponderance which falls far short -01' ra_muving
reasonable d'uﬁhtn ;n_rtlt minds of Juxrora respecting the
-'prnﬁriety of tm,vﬁr.ﬁict rendei'ed. . Put 1n criminal_

caauﬂ tha prnneaut.ion nua't Zo furthar than thl‘t«, a.nd ?




_,\- .-,_

tha ‘eircumstance tnat a dafinitinn is nutninﬂ ﬁut t.he'lub-.
atitutinn of other words for words uned, and thera are no
two words of plainer meaning or in wore common use than ;
the m ‘words "reasonable” and . "doubt.” Those words mean
whqn uud in the law precisely what they mean when correct-
ly used in every day life. Huf sverv doubtf answers to the
deucriptian nf a raasona ble duubt. Reasonable doubt is a
doubt that 15 founded in reason, :uutained by reason=-

dnu'bt for t‘m existence of which a juror entartdins a

reason, a dnuht 'ba.ck_ of which there is a "becmna,_“ 80

that a juror says e doubts the guilt of a defendant for -

_Buch and lu:h a. rua.snn. It 1s nut a thin, 11; :ln'nut a.f%-_; :




mu st arina frou the ah;uﬁaa of some unturial fact or 4
huuaulu-uuch a fact has not been sufficiently uptdbli!had
by the e vidence, and there fore the faunﬂatiunl for a
belief are insufficient, A reasonable doubt is nrot a mere
whim, guess or submise/ mor is it a mere subterfuge to
which resort may be had in order to avoid doing a disagree-
able t.hing, but it is uuch a doubt as reasonable men may
entert;in after a careful and honeat ra?it' and cnnaider-
ation of the evidence. It must be founded in reason and
must survive the tent of reasoningz. or the mental process

of a run.ﬁiﬁrabla nzamina.tiun.




fendants are cha.rgéd 1n tha indictment on vhich they are

on trial before you with the crime of mnalalxgﬁter in its

first degree, and also with the crime of manslaughter in

“~ it¢s second degree, and tae charge relates to the circum-

stances under which it ia' charged and alleged that one

Mar garet Schwartz met her death., The indictment 1s an

accusat ion in writing, it is nothing but an ac cusation, and

to that accusation thﬂ defendants have said bv their plea

that t.h_ﬂ:,r are not guilt:ru = - .
"No perinn," gsays the iaw, "can be convicted of

'manilaughtar unlals the daath of tha person allegad to .

ha?e been killﬂd and t he fact of killing by the dﬂfendan“

S ias .a;;lagad are _ﬂu,cha e!ta‘uliahed aa indepan-'

]
{ e )




'dagruu, whan cﬂmmittad

a paraan ungapad in cumf___‘“_:téting or nttampting to eummit a
misdemeanor affecting the person or property either c-f the'
pernon killéd or of anathar.

It is of the cha rge contained in the indiotment
and of thé substance of the contention as made by the pros-
ecution in thie case that these defendante are guilty of
the crime of manslaugnter im its firet degree because the
People contend and charge _.’_m'.tho indictment that these de-
fendants answer to thé description of persons who were
engaged in mmmitting or attenﬁting to commit a misdemeanor
affecting the person or property. uitlﬁr of the person

killod ‘that is to may, Margaret Suhwa:tz., or of apother.

_And- the Pe'njsla'a"uont'enti on in that regard a’iiaau i'z'-hm-ttgé"':

wilt hout a duaign to affact de_a,.t.h by |

S e
i
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to have unlncked or unf.ut.énud dur:lng working hours a daor
leading in or to a factory of whnich they were the pro-
pristors, located in the County of New York, That clause
of that law, and moxre parti'nularly that part of that clause
of that law relating to the o‘bligatian t.u.ha.?u doors open,
has heen-tne subject of judicial.nnnatructiun, and as 80
cons trued it has besn held, and yon will r&gazﬂ it as
being statad as the law of this case, that that subdivision
of tmt Iectién means that every such door .-_11:-:11 be un-

locked, unbtolted and unfastened during working hours, and

that tha lectian 1: vinla.ted if any door answering to tln :

dslcriptiam of a dnor leading in or to any such fa.ctnry 1"




a.rtiele 65 0. that la.wnr;ﬁt.;;ru that the propriatora of a
factory shall ¥eep unlocked or unbolted or unfastened
durinp' tha period d_cn‘nribe d as working .'hu'uru doors of the
character in such part of sudch gsection mentioned, B,nd
becauge the Pcople contend that these defendants umittcd
to do t_ha-t and wera engaged in the omission to do that at ﬁ;
the time when Margatet Schwartia met. her death, that tlﬁ
Pesople cantend that, coupled with the allegs d_ circunst mCo
that tre death of Margspet Schwartz is, as they contand,
5t’racuabla to the allege d/locked condition of such a door,

“"tnat the indictmnt, in so far as it charges these defen'd-_'-'-

ant: with tha crima ai’ mulaughter in itn firﬂt d;agrae'-"-“.'

15 roundad.




’ ‘that 15 to laj', tun

?

certain pnrtiana uf nuch a 'building, namul‘r, t.h: eigh‘bh s

r-"u’-..-

-"..

ninth and the tenth 'nf“"%i-u. I velievs that it is notia !
mat ter of dispute in this case that on the 25th day of '
March, 1911, there Was & fire which had ite nrigin in some
portion of the elgith floor of t'msa premises, andthat

at the time of the origin of the fire there was a person

P

in the employ of these defendants by the name of Margatet
Schwartz, and. t.ha: +hat person is the person named in tne
indictment. Tha.t Margaret Schwartz died upon & portion of

the prewises 80 occupied by these defendants, and that

S e e T e e e

ghe dies from asphyxiation, wn.ich was pI cducad by the smoke
incident to the firu. : | {
What \mn it tha.t caused thn daath of Harga.rat

: .Schwartz* md ahu maet. with her ‘death =~ n.nd I m




1::r 1n*r.1th yuur uttuntinn to the pmrilionn of m n.pplic- ;i

Iahla +o the crhe as charged in %Me 1nd:lctunt of man=
llmghtar in its first. dngrna. ;
Was that door locked during that periga?

- If these defandﬁntn wers on trinl'; charged ﬁut
with a felomy but with a misdemeanor, and more particularly
the alleged misdemeanor of an mninsinn to keep that door
unlocked, I night feel disposed to charge you that it was
not an element to be entabliuhad-'by evidence in the case
affirmatively tnat they possessed at the time actual
knowledgs that tle door was loﬁkad, if it was locked. Mut
bsoause they are not charged with a miudznem?nr-, but are
charged with a fﬁlnn}', and because of the force and sig-

nificance which I ‘n:l:.t ach to the words "engaged in," I

char ge -:,ro'u-ﬁ'nw.thu:t. 1t. is the law of this case that Jrnu. o

.:.munt be ﬂntiifiﬂd f'ﬂ'm the l*ridnce, among other ‘Bhi‘ﬂglp

'_"hrarore _.rm. cam find‘*tnas“ﬂ derundantn guilt:,r of the or




'-d'i'-'-"t"hﬁ’-'?t filf*ét.:'- 'f.”ﬁ“" he i'e' 'dei‘an dﬁint"u. But 1t u nnt -ufﬂ c=

iant that t.ha atidenoe nhould establish that the dnnr "Irnl ;
lnnl:ed. if it na 1ncked during suoh a. parind, nor vut ;
that the def‘andantn ]-:nat t‘ha.t it was 1aclred du*ing uut:h
pariad, if it. wau locked, 'but yau 1aus a.laﬁ'bo nat:lnriul, '
from tre evidenmod hevond a reasonable daibg that there w_a.a”
the ralé,tion. of cause and effect between the locked door

on the one hand, if 1t was Iocked, and the death of Mar=

garet Echwartz on the other n.md.

i’an the door lucl:ud? If no. was it lnu‘kud. undar :

ciruumlt.l.nnen impurting:-‘hfuwladge on the part or thﬂin
defendants that it was lfnckad? If so, and Hargn_.r&t
Schwartz died becauu_ﬁha wag unable to pass through,
wauld she have lived if the door had not been locked and
she had obtained aoccces to the "l’a.-ahingtpn place staifs_ and
had either remai ned in the stalr-well, or gone dowmn to

the street, or to another floor? '

: ¥hen yﬁu retire to daliburntu you will first
consider the qulntiun of these defendants’ guilt_ﬂ of the_
crime of m-la.ughter in its firut degree, If upon the
evidence you belisve them to be Innc_mf:n_t of that crime, or
1r_- upon te -vi‘dexma vou entertain a reasona ble doubt

.rinpecting thed r guilt nf that crime, you will cmaider

._thg quantinn nf these dafendmt,n guilt of thn crima “5':....-.':;
Hﬂnalmgh‘t.gr 111 ‘l:-hﬂ uucimd dagree-.. In thnt mnnﬂ c+i '




SRR

.f:fj;t:f.'\&ﬁi:‘- ;_""ur aec:md dagruua, 1is mnulaughter 1nLtha at mnd
e ST e

'degrau Ihan comm‘.lttaa without a duign to effect death, 'b;r

g 3-8 . L 8 s
EENEE Ak s de )

any aoct or t_:ulpabla nagligenne of any person which, a.ccu_rd-
ing_tq the -prnriﬁiona of this article -~ and the article
referred to is the article of tke Penal f.nw defining
hami'ci'ﬁ- -=- does not cnﬁﬂ titute the crime of murder in
the firet or second degrees, nor manslsughter in the first
degree,

Culpable nesligence as 80 used means criminal

negligence, and criminal neglipgence has been stated to

be the unintentional failure to perform a duty implied by
law whereby damage naturally and proximately results to
anothar. Criminal neglizence here maana- not such neg-

lisence as would untitia one to damages, but the negligence 5

. A Il

which is a violation o7 the law decreed by the State for

tha prate nti&n-_ni'_ the _.pda.ce and the quiet of the State a.nd d
of the 1ife of w1 tie individuals of the State, Criminal
negligence may in gﬁneral be defined a8 a deralictinn of

d.uty undur nircmultanﬂl ghowing an actual 1nten1: to -
; injure, or nuch ﬁ connﬂiqu_and intentional breach of duty 3

- A = ¥ _ ; -

-



want af auch care as a man of nrd’p it y pmdanca would use

u_mhr pimilar circumt.mcu. In order to cmuéitum the
crimh of manﬂiaughtar in the second degree a jury must find
that the defendant by some act oTr culpable negligence pro-
cured the killing of the deceased. The jury must not
only find that the evidence establighes before they con=
vict the presence of mere ordinzry negligence én the part
of the defemdant, but they must find it in such extreme
degree as the use of the teru "culpable negligence”
imports in the section of the Code referred to. If thu
svidence leaves the jury im doubt as 1o whether such a
degree of.na;;ligenc& existe as the atatute itself contem-
plates, it must find its presence not proven and acquit

the defendante.

[

Whethe r negligence exisis is of course primarily

dete minnue' E}f a congideration of what the duty devalved
upon the purlnn‘cha:‘-gﬁd with neglige nce was at the time.
An ucmpmt of a factory not peculiarly a:q:eaed to the
dn.ngur of fire bv the character of the work narricd on
-within it iu not bound to anticipate a merely remoieé OT

. puuihla dinger and to take meaBures to pravent itse uccur-

J - T




'-;'protect.ing'.t}u aparntiuu againnt tha danger ariuinp rrnm -
:ﬂr’h which n‘unh owner or occupant was not rea.aénahlv vound
to ﬁgtiuipatl.

What, if anything, does the evidence disclose in

this case respecting the character of thne business conducted

by these defendants upon the premises in question on the
25th day of March, 1911, viewed from the standpoint of.
danger to be apprehendsd from fire? Was their factory a
factory peculiarly exposed *o the danger of fire by the
character of tke work carried on within it? That is a
guestion which so far as it may be naterial to answer it
at 211 in this case may be answered by f,rc-u in the light
of all the evidence in tft case, 80 that when vou come 10
the cons 1da*a£inn of the question as to whether or not
theae dufandantﬂ wers culpably negligent, ahnuld ynu come

. to the cmnideratlon of that question under t he circum—
stances heretofore Btatud t0 vou, You may now improperl)”
apprna.ch it from the standpoint of the degree of care re=
quired to be exercised by them as depending upon those
gunaral principlea af law to which your attention ha.a been
callad and s dependirg upon what you uay find to be the

r&-
character of the business ag at-that time carried on by

~_




}f'daath frﬁm mrtain ca.ulnl: 1' '1°Ilt‘ﬂ

.anU 'being a dirﬂct result of the vinlatinn, the bceach
of tha atatuta may be considered in determining the
.quaution of the presence or absence of negligence. So
that when vou come to conpider, should you come to cunﬁidﬁr
the qﬁe_ntinn, ag to whether or not these def;ndantn were
culpably negligent as that term has been defined to You

:I.n' this charge, you may congider in timt oconne ction+the
-question as to whethsr or not these defendants were
engaged at the time im the violation of that provision of
the Labor Law to which your attention has heretofore been
directed in oonnection with'the charge against these de-
fendants as contained in those coumts in the indictment
chnrging thew witl mansl aught er in its first degree. I
feel tnat I have not made that parfuctly plain to vou, and

'l.t. tre risk of rapetition I state it over n.ga.in. i -
under the circumst ancea mentioned you core to the congider-

ation of the quéstion as to whethew or not these defendsnts

were malpablv nagligunt and whe the r Margaret Schwartz met

her death because of culpma negligence on the part of

tnase defendants, you may :im that connection consider the

i s *-
3 - < 'l | _‘:_
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. In t’h‘ll cnut al ; 1 rndnuet t he efiunce,
Sy
cartain Id.tlanull purport to state thingn which they say

were :aid or r-nnr‘ka *rhid: tho: u.y were made by persons
at te tim of the fire who were in the lofts and more

plrticularly gn the nintk floor, The broad and Funernl
rule excludep lt.a:t.mntu of t}ut xind in the semse that

-ulually thnqr ars mot receivable in.evidence and may not

{

.lnwm],].gr be considered by a Jury 1n ruaclung a verdict.
That ru'la of law 1- tm rular af 131 which excludes what

is hlbvm a.a hearsay, but. tha‘rs are certain slruumatmcu

undesr 'lhiﬂ:z gsuch st atemepts are ﬂeﬂit'a.ble, ‘and’ ordinarily

there is nothing but o questinn of la:'l for the court when

raucn allu.g.aﬂ. atﬂemﬂn ] nra qffarau ir widence as to
vhether or rot tm cirmnntmnan arxistud making then re=
cei*rihla. Ordinarilyf ir th& court raa.dhai tha mncluaion 5
. shat t'hnla nircmutmcon AT® nhc-wn te have existed a.'nd tham-
upnn r-nm&i'ua nut" statepents in ‘evidance, nr alleged

-atntumn{‘.u 1n ﬂidmcu, not.hing ranaihﬂ for 1‘-1! JHI'Y {n

cnnnequiul w!:th nmch allagaﬂ u‘tat.,an‘ﬁn‘tl but te dﬁt.e‘rﬂnn " L
ﬂ'hnt-hﬂr in poiut pl‘ ;‘m:tr thi:sr 'lraru ;mda, a.n-d, “.t:,f' mar]t Vh.a‘g

R A e T R e A I i K
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= Buﬂtﬁhcﬂl exinting at tm timﬁ Irhnn auch thinga were

: ; a-aid._, 11‘ tm_}' were naid, and for theme reasons tlere is a
.px"e;lm:m:.-y- gquestion of facti ihich is submitted to vuu for
‘your determination under certain instructions; or, in
D'Ir.‘m.'r .wnrds, you ars about to be told when and under what
circumstances you may mnuidir guch etatements if you
believe them to have been mede, in evidence, snd under
what éircumstancea yvou will exokude them from your con=
sideration entirely.
¥ere such exclamations mé.deT  That is the

primary question and it ig a question of fact. If they
wvere made thev may be cons idered by you as forming & pa.z‘t
of the evidencs in thie case, provided you find first as
a matter of fact that they were contemporaneous == and
~that neans at the "same time ---with the main tranﬁactinn.

Secondly, 1if you tind as a uatter of fact tha‘l: they rﬂmed

a natural pnrtff sucn transaction, and, thirdly, if Yo e

find as a matler cf fact that they also formed a mat.erial
“ part of auv;:h tr-annaction. Undsr such circumstances they
are ramlvdble in E‘i"idﬂncﬂ by vou because of the brevity

of th£ 1n§£rvm, if any, between them and tne prircipal

-




e Ag&iﬂ, ynu ma;,r receiw- and uoniider tm :ln
-aﬂgmce 1f you find as a mat ter’ of fact, rirnt, that thay
werd ths 1mpu1:1“ or innt:lnutiva oqtnum of -the act.
Alt«hnugh not ltric‘oly eontampuransuu., they are réce ivable
unde..'*hm circumstmcai R ha‘m mentinnnd, because of ths
iupposad m,probqhility that the apantananua utterance of
thﬂ instant wou.ld be ra.lnn. -If under the ciroumstenves
mentimd yﬂu ahould recei\ra and mnnidar such s.lhged
uta.tmtﬁ d.ﬂ in avidﬂncp, yvou would give them ﬂus;h welght,
.1!" .anyi as ynu may ebnl:ldur them t&hc ent.:lt.l&d t-o.
Mnaily. gentlemen, and I have been cmntrained
to talk 1ongnr in charging you than I had anticipateﬂ, I_'h'
may u:r tb;n.t- rau wilkl appracin.u ths prnpriaty of maXng

every ri#nahle a:tfmt to rt:hl:h a vardict in this cuse,

'ﬂt.h th‘t md “1 view you ‘li.Il "doubtlass agree wIthma t};at,

Et&r}r \}u.rur ahould miw Iul]. axp-relainn to hil ‘Vicwn, and

ha*ring a:pruﬂad th!m ahould nut.en with rnapaﬂttnl attent-

* There 1’ order= .

ion to the ?.iﬂ‘l’l uf his fellow Juroru.

13 way nf pra naﬂnng, and th: eourt hoped that you will -

C ‘\ % &

prncwd 14 tmt way, It ig ‘the duty .of each jurnr to
dil:‘fug_g; au:ut mnaiﬁp'r_ the 'upd.:!ﬁfpn_q of others. .‘H‘Iu.l.a tha_t‘

Ll L ér.!‘.'.-.--h".h.-lll.:_l::
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'whﬂra vou now ait, B0 taat 1n the pranence of these de="

presence of the aspistant district attorney and of the
court, there may be read to you for grfeater certainty f:;-um
the stenographer's minutes that portion of tne testimony
as to which the dispute has arisen.

MR. STEURE: I was going to regquest your
honor, if poesible, to make & little more explicit the
.1n1;ent of the court's ruling upon the motions of the de-
fendant made at the close of the People's case and at tie

end of the entire case,

TiE COURT: Gentlemen, I can only say this, that

that matter is not to be the subject of thuught by any

one of rou, and much less the subject of comment, So far

as you are conuerne?;l“it impnrta nothing; it importﬂ nothing

B0 far as the court is concerned respecting an:r upiniont-g;

to what wour ve?‘diﬁt-ouhrht to be. Now, gentlewen, you

may retire,

(The jury now retires to deliberate upon a

. verdict.)

fan-_dan_tn and in the presence of their atyorney, and in the




I i | .
"_uuing t.he 'm:rd "uvary with relation. to "J.t, as maaning

‘that the requirement is that ava:qr door nhﬂuld be unlor.:lrad. : I
unbu‘lted or unfastened.

And, also, I except to that portion of the - |
court'e charge in which it says that working hours include
not merely tne hnuz_'ﬂ during which they are employed, but
also includes a reasonable time for exit during a cessation
from thelr work.,

And I except to that portion of the court's
charge in which the court defines culpable negligence.

| And I e xcept to that portion of the court's

char gze .111 which it states that culpable negligence may
result from a breach af'an}r statute, and, in connection
with this case, particular}y that portion of section 80 of

thﬂ Labor Law theretofore by the court referred to in its g

-

charge.

And I except to that portion of the courts
charge in which it instructs the jury with relation to
the so~called 1altmtar.y exclamations.

Those are the only excpptions.
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